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Before NEWMAN, PROST, and STOLL, Circuit Judges. 

PER CURIAM. 
Gilberto Torrez appeals the decision of the United 

States Court of Appeals for Veterans Claims, which af-
firmed a decision of the Board of Veterans’ Appeals that 
denied service connection for Mr. Torrez’s elbow, knee, and 
back injuries and reduced the rating for his right ankle dis-
ability.  Because Mr. Torrez raises only factual challenges, 
we dismiss for lack of jurisdiction. 

BACKGROUND 
I 

Mr. Torrez served in the United States Army from 1970 
to 1991.  He reported lower back pain in 1973, 1975, and 
1983, but medical examinations concluded that his spine 
was normal.  S.A. 1.  In May 1985, Mr. Torrez reported 
right knee discomfort, but a subsequently conducted range 
of motion test and an X-ray report showed that his knee 
was normal.  Id. at 1–2.  After another examination in 
June 1985, he was diagnosed with chondromalacia (run-
ner’s knee).  In 1986, Mr. Torrez reported left elbow pain 
while lifting and flexing, but an X-ray revealed a normal 
left elbow.  Mr. Torrez also reported back pain after doing 
“a large number of pushups,” and the physician concluded 
that his pain was due to “acute sacroiliitis” (inflammation).  
Id. at 2.  During an examination in October 1991, Mr. Tor-
rez reported that he had “arthritis, rheumatism, or bursi-
tis;” recurrent back pain since April 1990; that he twisted 
his right knee during a morning jog; and that he had tennis 
elbow in his right arm.  Id.  The examining physician did 
not find any abnormalities in Mr. Torrez’s back, knees, or 
elbows.   

Following his discharge from the Army in 1991, 
Mr. Torrez filed a claim for service connection for bilateral 
elbow, bilateral knee, ankle, and lower back disabilities.  
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The Department of Veterans Affairs examined him in 1992 
and assigned a 10-percent rating for his right ankle but de-
nied service connection for his elbow, knee, and lower back 
disabilities after the examination reports showed no abnor-
malities.  Mr. Torrez sought to reopen his knee claim in 
2004, which the VA denied.   

In 2016, Mr. Torrez filed a claim for an increased rat-
ing for his right ankle and sought to reopen his service con-
nection claims for his elbow, knee, and back conditions.  He 
received examinations for his ankle in March 2016 and No-
vember 2018.  The 2018 examiner noted that Mr. Torrez’s 
right ankle showed improved rotation since his 2016 exam-
ination, with dorsiflexion from 0 to 15 degrees and plantar 
flexion from 0 to 35 degrees.  

During the November 2018 examination, the examiner 
also found that his in-service complaints for his elbow, 
knee, and back conditions did not represent chronic condi-
tions during service and that these current disabilities 
were not related to service.  Regarding his right knee, the 
examiner diagnosed Mr. Torrez as suffering from patellar 
tendonitis, degenerative arthritis, medial collateral liga-
ment sprain, and chondrocalcinosis.  The examiner deter-
mined, however, that these problems were “less likely . . . 
incurred in or caused by the knee pain and discomfort dur-
ing service” and that his “current knee conditions . . . rep-
resent a different pathological timeline” than his in-service 
condition.  S.A. 82; see also id. at 3, 18.  The examiner also 
diagnosed Mr. Torrez with tennis elbow but concluded that 
the condition was resolved during service.  Id. at 82.  

Next, the examiner determined that Mr. Torrez’s back 
disability was “less than likely . . . incurred in or caused by 
the complaints of back pain during service” and that there 
was a “significant absence of continuity of care to support 
that the condition was chronic and continuous beyond its 
duration in the military.”  Id.  Therefore, the examiner con-
cluded that Mr. Torrez’s elbow, knee, and back injuries 
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were not service related.  Mr. Torrez filed a notice of disa-
greement with the findings of the 2018 examination.  The 
VA subsequently confirmed its service connection denials 
and ankle rating. 

II 
Mr. Torrez then appealed to the Board.  In denying ser-

vice connection for his elbow, knee, and back disabilities, 
the Board explained that these issues had all resolved dur-
ing service and did not indicate chronic conditions.  It ex-
plained that “[t]he four current conditions [that 
Mr. Torrez] has today appear to have developed sometime 
between his separation from service, and 2004.”  S.A. 19.  
As for his request for an increased rating for his right ankle 
disability, the Board found that Mr. Torrez was entitled to 
a 20-percent rating prior to November 2018, and a 10-per-
cent rating after November 2018 because his November 
2018 examination showed only moderate limitation in con-
trast to his March 2016 examination, which showed 
marked limitation of motion.  

Mr. Torrez appealed to the Veterans Court, which af-
firmed the Board’s decision.  Torrez v. Wilkie, No. 19-5859, 
2020 U.S. App. Vet. Claims LEXIS 1474 (Vet. App. July 31, 
2020).  The Veterans Court explained that “establishing 
service connection requires competent evidence (medical or 
lay, depending on the circumstances) of a current disabil-
ity, an in-service incurrence of a disease or injury, and a 
link between the claimed disability and the in-service dis-
ease or injury.”  Id. at *8 (citing Marcelino v. Shulkin, 
29 Vet. App. 155, 157 (2018)).  Because Mr. Torrez was di-
agnosed with various forms of arthritis, which the VA con-
siders to be a chronic condition under 38 C.F.R. § 3.309(a), 
the court explained that “service connection may be estab-
lished on a presumptive basis through a showing of chro-
nicity or continuity of symptomatology.”  Id. at *8–9 (citing 
Walker v. Shinskei, 708 F.3d 1331, 1336 (Fed. Cir. 2013)).  
In other words, Mr. Torrez could prove he was entitled to 

Case: 21-1081      Document: 36     Page: 4     Filed: 08/03/2021



TORREZ v. MCDONOUGH 5 

service connection by providing competent evidence that he 
suffered from a chronic condition or that his symptoms 
were continuous.   

The Veterans Court determined that Mr. Torrez did 
not identify any error in the Board’s finding of a lack of a 
chronic condition because the evidence that he cited (diag-
noses of various forms of arthritis) did not indicate that the 
conditions were diagnosed during service.  Id. at *9 (cita-
tion omitted).  As to whether his symptoms were continu-
ous, the court concluded that the Board did not err in 
finding that Mr. Torrez’s in-service complaints resolved 
during his service and did not indicate chronic conditions.  
Id. at *12. 

The court also noted that the Board did not address 
Mr. Torrez’s 1992 VA medical examination—which did not 
show any disability of the knees, elbows, or back—and that 
Mr. Torrez’s medical records from the Wilford Hall Medical 
Center after 1992 were not relevant because they generally 
pertained to his ongoing heart condition.  Id. at *10–11.  
The court determined that the Board’s conclusions were 
supported by the in-service treatment records and the No-
vember 2018 examination because these additional records 
“confirm that he didn’t have chronic disabilities within the 
presumptive period or don’t reference his conditions at all.”  
Id. at *11. 

The court then turned to Mr. Torrez’s claim for in-
creased rating for his ankle disability.  Although the Vet-
erans Court “observe[d] that the Board described the 
ranges of marked limitation and moderate limitation with-
out specifying the origin of where those standards came 
from,” it noted that the error was not prejudicial and would 
not have changed the outcome of the decision.  Id. 
at *14–15. Finally, the Veterans Court determined that 
Mr. Torrez “has not identified any error in the Board’s re-
liance on the November 2018 exam to determine that he is 
entitled to 20% before November 2018 and 10% thereafter.”  
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Id. at *15.  Mr. Torrez then appealed this decision to our 
court. 

DISCUSSION 
Our jurisdiction in cases from the Veterans Court is 

limited.  Wanless v. Shinseki, 618 F.3d 1333, 1336 
(Fed. Cir. 2010).  We may review a decision of the Veterans 
Court with respect to a rule of law or interpretation of a 
statute or regulation relied on by the Veterans Court in its 
decision.  38 U.S.C. § 7292(a).  Absent a constitutional is-
sue, we lack the jurisdiction to “review (A) a challenge to a 
factual determination, or (B) a challenge to a law or regu-
lation as applied to the facts of a particular case.”  Id. 
§ 7292(d)(2).  “Although the veterans benefits adjudication 
system is nonadversarial and paternalistic,” “the ultimate 
burden of showing jurisdiction rests with the veteran.”  
Butler v. Principi, 244 F.3d 1337, 1340 (Fed. Cir. 2001) 
(first citing Collaro v. West, 136 F.3d 1304, 1309–10 
(Fed. Cir. 1998); then citing McNutt v. GMAC, 298 U.S. 
178, 188–89 (1936)). 

On appeal, Mr. Torrez argues that the Veterans Court 
failed to presume service connection based on the medical 
evidence before it.  As we explained in Walker, § 3.303(b) 
provides that service connection may be presumed when a 
disease or injury documented in service is chronic, or when 
the symptoms have continued since military service.  708 
F.3d at 1336.  Considering this regulation, the Board found 
that the evidence presented did not show the required re-
lationship or correlation between Mr. Torrez’s injuries and 
his military service, and therefore concluded that Mr. Tor-
rez was not entitled to a presumption of service connection.  
S.A. 19.  The Veterans Court, in affirming the Board’s de-
cision, found no error in the Board’s analysis of the facts 
and evidence presented.  It did not rely on an incorrect in-
terpretation of a statute or regulation in coming to its deci-
sion, and Mr. Torrez does not identify any regulation or 
statute that the Veterans Court incorrectly interpreted.  
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Rather, Mr. Torrez argues that the evidence presented to 
the Board shows he is entitled to a presumption of service 
connection for his injuries, which is a factual question that 
would require us to reweigh the medical evidence.  Indeed, 
Mr. Torrez’s arguments challenge only the weighing of the 
evidence.  Because we lack jurisdiction to review the 
Board’s and Veterans Court’s assessment of the medical ev-
idence, we dismiss.  See Butler v. Shinseki, 603 F.3d 922, 
926 (Fed. Cir. 2010).   

CONCLUSION 
We have considered Mr. Torrez’s remaining arguments 

but find them unpersuasive.  For the foregoing reasons, we 
dismiss the appeal for lack of jurisdiction. 

DISMISSED 
COSTS 

No costs. 
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